20
“'alleged deprivation of federal constltu-
tional nghts 369.U.S. at 236, 82 S.
Ct. at 720. :
~“We are strongly -disinclined to hold

that the - considered judgment of the
Oklahoma Legislature in the enactment
of 10° OkLSt.Ann. § 1101(a) does not
meet the measure of federal constitu-
tional standards. The United States Su-
preme Court has said this with regard
to the equal protection test:

" “The Fourteenth Amendment means
‘that no person or class of persons
shall be denied the same protection of
“the laws which 'is"enjoyed by -other
- persons or other classes in the same
- place "and under like circumstances.’
(Citation omitted). The general doc-
:“trine is ‘that thal amendment, in re-
" speet of the administration of crimi-
nal justice, requires that no different
degree or higher punishment shall be
imposed on one than'is imposed on all
for like offenses; '* * *'. Moore
v. Missouri, 159 U.S. 673 at 678, 16
S.Ct. 179 at 181, 40 L.Ed. 301 (1895)

: “Judlclal mqulry under the Equal
Protection Clause, therefore, does not
.end with a showing . of equal applica-
tion among the members ‘of the class
defined by the legislation. The courts

_must reach and determine the ques-
tion whether the class1flcatlons drawn

.in a statute are reasonable in light of
its purpose . ** * *» McLaughlin v.
Florida, supra, 379 U. S at 191 85 'S.
Ct. at 288.". '

Lamb Y. State, ,supra, is not helpful in
our search for a rational justification
for. the disparity in ‘treatment between
16-18 year old males and 16-18 year old
females under the statute. “Demon-
strated facts of life” could mean many
things. The “demonstrated facts” which
the Court relied upon are not spelled
out. They are not obvious or apparent.
We therefore cannot weigh them to de-
termine if they “might suffice to charac-
terize the classification as reasonable
rather than arbitrary and invidious”.
McLaughlin: v. Florida, supra, 379 U.S.
at 191, 85 S.Ct. at 288..
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[3,41 We have not been presented
with a logical constitutional justification
for - the diserimination inherent in. 10
OkL.St.Ann. § 1101(a). The State, in its
brief and oral argument has simply .re-
lied upon the unexplained “demonstrated
facts of life”. Because the purpose of
the disparity in, the age classification
between 16-18 year old males and 16-18
year old females has not been demon-
strated, we hold that 10 OkLSt.Ann. §
1101(a) is violative of the equal protec-
tion clause. This ruling shall not apply
retroactively. "

Reversed and remanded.
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Property owners brought actions
against the United States to recover for
damage caused by flood waters. The
United States District Court for the
Eastern District of Louisiana, Frederick

J. R. Heebe, J., 301 F.Supp..947, denied

motion of the United States for rehear-
ing of ruling denying motions to dis-
miss, and leave to take interlocutory ap-
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peal was granted. ;. The Court of Appeals,
Wisdom, Circuit Judge, held that action
under -the Federal Tort Claims Act for
damage -allegedly caused by negligence
of ‘the United States in the construction
of .the -Mississippi . River :Gulf Outlet,
which allegedly allowed hurricane-driven
waters to: flood plaintiffs’ properties
which had previously been free from hur-
ricane-driven waters, was not- barred by
the provision of the Flood Control Act
of 1928 that the United States shall not
be liable “for .any damage from or by
floods or flood waters at any place;” since
the Outlet is a-navigation project and
not a flood control project. - .

Affirmed and remanded;

1 Leveos a.nd Flood Control @2 :
- Purpose of section of Flood Control
Act -of 1928 which provides, .that the
United. States shall not be liable for any
damage from or by floods or flood waters
was to place a limit on the amount of
money that Congress would spend in con-
nection with flood control programs: 33
U.S.C.A. § 702c. ' :

2. Levees and Flood Control €536 :
‘Statute providing that “No liability
of ‘any kind shall attach to or rest upon
the United States for any damage from
or by floods or flood waters at any place
. ." 'does not confer wholesale
1mmumzatlon on the United States from
all liability for flood water: damage re-
sulting from negligent and wrongful acts
of its employees unconnected with flood
COntrol projects. 33 U.S.C.A. § T02¢c.

8. United States 6=’78(10)
. Action. under the Federal Tort
Claims Act for damage allegedly caused
by negligence of the .United States in
the construction of the Mississippi River
Gulf Outlet, which allegedly allowed hur-
ricane-driven waters to: flood plaintiffs’
properties which had previously been
free from hurricane-driven waters, was
not barred by the provision of the Flood
Control Act of 1928 that the United

States shall not be liable “for any dam-

age from or by floods or flood waters at
any place,” since the Outlet is a naviga-

tion project and not.a flood control proj-
ect. : 33 U.S.C.A. §. 702c, 28 USCA -§
2671 et seq. . :

4. United States e=>7s(1o) : ‘
Independent of the Flood Control
Act of 1928, there.is no absolute non-
hablllty of the United States for flood
damage. 33 U.S.C.A. § 702c. "

5. Levees and Flood Control =36
Plaintiffs seeking damages from the
United States on theory that negligent
construction of the - Mississippi River
Gulf Outlet allowed hurricane-driven
waters to flood their properties bore
heavy burden in proving that the United
States was negligent in the construction
of -the Outlet. and that such negligence
was the cause of their injuries. - 28 U.S.
C.A: § 2671 et seq. |
‘ 'Gerald 'J. Gallinghouse, U. S. Atty,,
New Orleans, La., Morton Hollander,
Chief, Appellate Section, Kathryn H.
Baldwin, Robert V. Zener, Attys.,, U. S.
Dept. of Justice, Washmgton D C for
defendant—appellant

Evangehne M. Vavrick, New Otleans,
La Amlcus Curlae .

Jerald N. Andry, GleOIl Tucker Jr,
Joseph J. Laura, Jr., Ignatz G. Klefer,
Charles G. Jacques, Jr James F. Mulla,

," New Orleans, La for: plamtlff-ap-
pellee

“Before JOHN R BROWN "Chief
Judge, and WISDOM and RONEY Cir-
cuit J udges ‘

) WISDOM, Circuit Judge:

In storm and fury “Betsy’s” winds and
resulting high waters wrought -destruc-
tion upon - the plaintiffs’ property and
that of many others living in :1965 in
Louisiana near the Gulf of Mex1co

These three consolldated cases present
the single question ‘whether the immuni-
ty clause contained in § 3 of the federal
Flood Control Act of 1928;°33 U.S.C. §
702¢, applies to these actions’under the
Federal Tort Clalms "Act, 28 US.C. §
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2671 et seq:, for floodwater damage al-
legedly caused by the negligence of the
United States in the construction of the
Mississippi River—Gulf Outlet, a naviga-
tion® project that provxded a short-cut
from the }Gulf of Mexico to New Orleans.
We conclude that § 3 does not bar these
suits and affirm the judgment of the dis-
trict court denying the Government’s mo-
tion to dismiss. In.doing so we rely
heavily upon the anaylses and well docu-
mented opinions of District Judges Her-
bert 'C. Christenberry and Frederick J.
R. Heebe.
: [ P I».' . E

The Mississippi River—Gulf Outlet is
a deep water channel constructed by the
Corps of Engineers in the late 1950’s and
early 1960’s at an estimated cost of $88,-
000,000. The channel is approximately
66 miles long, including 46 miles of “land
cut,” and runs from the Gulf of Mexico
through the parishes of St. Bernard and
Plaguemines to New Orleans. The out-
let -enables shlps from ports east of
the Mississippi River. to head north for
New Orleans at Breton Sound many
miles east of the river mouth at a sav-
ing ‘of sixty miles. Shlps thus pass
from Breton . Sound through the outlet
into ‘the ‘Industrial Canal and then mto
the Mlss1s51pp1 Rlver

These cases began in. September 1965
when Hurricane “Betsy” struck. the
southeastern Louisiana coast. The plain-
tiffs are owners of property in Orleans
and St. Bernard parishes who suffered
damage when hurricane-driven waters
overflowed the outlet and flooded their
properties. Shortly thereafter the plain-
tiffs filed these suits against the United
States in -the United . States . District
Court for the Eastern District of Louisi-
ana.’ Upon the suggestion of the United
States, the district court consolidated the
three cases for tr1a1

1.:“The other grounds alleged in support .of -
_the motions . were (1) the complaints
“fail to state a claim agfumt the United
States upon which relief can be granted ;
(2) the complaints were not filed within
the time period prescribed by statute;
and (3) the acts complained of fall with-
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The complaints charged that before
the construction of the outlet the plain-
tiffs’ properties had been free from hur-
ricane-driven waters, but that as a direct
and proximate result of the construction
of the outlet the plaintiffs” properties
were exposed to the “effects and en-
croachments of the storm driven waters
of Hurricane ‘Betsy.”” The plaintiffs
alleged that the outlet had been mnegli-
gently constructed and specifically plead-
ed the doctrine of res ‘ipsa loguitur. In
the alternative, and only .in the event
that the doctrine of ' res ipsa loquitur
be held. inapplicable, the plaintiffs -al-
leged that the Government’s negligence
consisted of constructing  the outlet
“without taking appropriate steps to im-
pede and lead off rising hurricane wa-
ters before they reached the residential
areas of the surrounding country, and
without taking the appropriate steps to
build retaining levees to protect the resi-
dential areas of the surrounding country
from floodmg due to hurrlcane driven
waters.”

The ‘United States moved to dismiss
the complaints on several grounds, one
of which was that § 8 of the Flood Con-
trol Act. of :1928, 33 U.S.C. § 702¢,
barred suits agalnst the - United States
for damages resulting from floods or
flood waters.! . The district court denied
the motion. With respect to the § 3
ground, Judge Christenberry held that
the Mississippi River—Gulf Outlet was
not a flood.control project but a naviga-
tion aid project and that § 8 did not bar
suits against the United States for flood-
water damage resulting from the Gov-
ernment’s negligence unconnected with
flood control projects. The United States
conceded that the outlet was a navigation
did project but argued that in any case
§ 8 afforded it immunity. On that
ground:the United States moved for a
rehearing on the motion to dismiss.?

in the “discretionary function” excep-:”
tion of 28 U.S.C. § 2680. :
2. .The, United States did not ask the court
to reconsider its decisions on the other
grounds urged in support of the motion
~ ‘to -dismiss. - ‘See 301 F.Supp. at 948 &
n, 2,
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.Later the docket in the Eastern District
tof Louisiana was reorganized and these
cases were assigned to Judge Heebe.: In
June 1969 .Judge Heebe wrote an opinion
.thoroughly discussing the :Government’s
: § -3 .contention. - Concluding that Judge
-Christenberry ‘had correctly- denied the
motion to dismiss; Judge Heebe denied
the motion for a rehearing. See Graci v.
-United States, E.D.La.1969, 301 F.Supp.
-947. - This Court: granted the Govern-
ment- leave ‘to-take ‘an interlocutory ap-
peal from that order.3 See 28 -U.S.C. §
f1292(b) o

On appeal the United States conténds
that § 3 of the Flood Control-Act of 1928,
.33 U.8.C. § 702c, affords the Government
.an -absolute immunity from liability for
floodwater damage regardless whether
the negligence alleged was in.connection
with-a flood control project or a naviga-
-tion aid project. - The United States ar-
.gues also-that the Federal Tort Claims
Act, 28 U.S.C. § 2671 et seq., did not in
any way repeal the 1mmun1ty that §3
grants.

In pertinent part § 3 reads.as follows:

"No liability of any.kind shall attach to

or rest upon the United States for any
“damage from or by ﬂoods or flood wa-
'ters at any place FA ‘

33 U.S.C. § 702¢4 The legislative his-
tory of § 8 is singularly unrevealing.
The immunity provision was not intro-
duced into: the : flood control bill untll

3 The Court also granted two other partles
leave to file an amicus curiae brief on
behalf of the’ appellees. Those parties
were also property owners who had suf-
fered floodwater damage during the course
of Hurricane “Betsy”, -In fact, their com-
plaints filed in the United States District
Court for the Eastern Dlstn(t of Louisi-
ana have been consolidated for trial with
those of the plaintiffs-appellees” in this
appeal.

4. - The remainder of tlnt sentence re‘uls,as
follows :

Prorided, howez/cr, That 1f in earrying
out the purposes of - * * * this Act
. it shall be found that upon any stretch
of the banks of the Mississippi River

.of, the Federal Tort Claims Act.
"F.Supp. at 951.

shortly before .the final version of the
bill was enacdted into.law. The provision
was then adopted with little or no dis-
cussion. " The only comment concerning
the provision that the district court could

find was that of a House member “to the

effect that :in ‘engaging itself in flood
control works, the government should not

-lay itself open-to:suits for flood damage.”

301 F.Supp. at 953 n..8. Our independ-
ent review of the legislative history, with

.the- aid of the parties, has ‘uncovered
‘nothing more
‘ascribe no special'significance to the fact

illuminating. - We can

that the flood control bill also included

-appropriations for channel stabilization

and-. -navigation ' improvement. The
thrust of the measure was flood control,

-and- it was-in that context that § 3 was
‘enacted. Both parties ‘attempt to read

meaning in the Title and Chapter head-
ings of ‘the United States Code volume

‘in which § 8:can now be found. That ap-

proach seems to us, as it did to Judge
Heebe, at least in this case, to be specu-

‘lative and unenllghtemng - See 301 F.
Supp. at 953-954. C o

The leadlng case on the constructlon of
§ 3'is the Elghth "Circuit’s decision in

lNatlonal Manufacturmg Co. v. United

States, 8 .Cir. 1954, 210 F.2d 263. As

Judge Heebe observed, the National Man-
-ufacturing case was the first case to up-

hold the vitality of the § 3 immunity in
the face of the broad waiver provisions
301
In that case several

it is impracticable to comnstruct levees,
either because such’ construction is not
economically justified or because such

- construction would unreasonably restrict

the flood channel, and lands in- such
.- stretch, of the river are subjected . to
overflow and damage which are not now
overflowed or damaged by reason of the
“iconstruction of levees -on the opposite
banks of tlie river, it shall be the duty
of the Secretary of the Army and the
. Chief of Engineers to institute proceed-
.ings on behalf of the United States Gov-
. ernment to acquire:either the -absolute
ownership. of the lands subjected to over-
flow and damage or floodage rlghts over
such lands. .
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owners of ‘property situated along the
Kansas River brought suit against the
United States under the . Federal Tort
Claims Act'to recover for the floodwater
damage suffered by them in the course
of a‘July 1951 flood. The Kansas River
had long been subject to floods, and the
United States has constructed flood con-
trol dams, levees, dikes, and other works
along the river in an attempt to prevent
or minimize the danger of flooding. As
an incident to the flood control program
several .government - agencies, including
the Corps of Engineers, the Geological
‘Survey Section of the Department of the
Interior, and River Forecasters of :the
Weather Bureau, regularly gathered in-
formation ¢oncerning the rise and- fall
of the waters of the river and its fribu-
taries and the rainfall in the area and
disseminated reports -to the populace
along the river. The property ‘owners’
ecomplaint. charged that in July 1951:the
United States, knowing that the river
was in-danger of flooding, negligently as-
sured the plaintiffs that the river would
not overflow its banks and.negligently
failed to warn the plaintiffs of the im-
pending overflow in time for them to
provide for the safety of their property.
The district court granted the Govern-
ment’s motion to dismiss on the ground,
inter alia, that § 3 barred recovery
against the United States for ﬂoodwater
damage.’

The Court of Appeals for the Elghth
Circuit, affirming the judgment of the
district court, articulated the rationale of
§3:

when Congress entered upon flood con-

trol on the great scale contemplated by

the Acts [of 1928 ‘and 1936] it safe-
guarded the United States against lia-
bility "of any kind for damage - from
or by floods or flood waters in the
broadest and most emphatic language.
The cost of the flood control works it-

5. The court also granted ‘the Government’s
motion to dismiss on the grounds (1)
that the Federal Tort Claims Act did not

' guthorize the plaintiffs’ action; (2) the
plaintiffs’ claims were based on alleged
negligent misrepresentation and were
therefore barred by the exception in 28
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self ‘would inevitably be very great and
-~Congress plainly manifested its will
that- those .costs should not have the
flood damages that will inevitably re-
cur added to them. Undoubtedly floods
which have traditionally been deemed
“Acts of God” wreak the greatest

" . property destruction of all natural ca-

. ‘tastrophies and -where floods occur
‘after flood control work has been done
and relied on. the damages are-vastly
..increased. But there is no question of
.the power and right of Congress to
keep the government entirely free
from liability when floods occur, not-
withstanding the great government

... works undertaken to minimize them.

So that uniformly and throughout the

" -lcountry at any place ‘where there is

‘damage “from’ or “by” a flood or
flood waters in spite of ‘and notwith-
“standing ' federal flood control works
no llablhty of any kind may attach
“to or rest upon the United States
therefor.

210 F.2d at 270 271

The Court further concluded that the
Federal Tort Claims Act-did not repeal §
8: The Act contains a list of the stat-
utes that are repealed; the list does-not
include § 3. See 60 Stat. 842, 846-847.

Responding to the plaintiffs’ contentlon

that there had been a repeal by implica-
tion, the Court said,

when consideration is given to the
basic importance of Section 3 to the
vast federal flood cotitrol appropria-
tion and undertakings, it should not
be lightly. assumed that the funda-
mental policy was. reversed by mere
implication with nothing said about it.
“It is a cardinal principle of construc-
tion that repeals by implication are
not favored.” United States v. Borden

U.S.C. § 2680(h); and (3) the plain-
tiffs’ claims. were :based on the failure -
of Government employees to perform a
“discretionary function” and were there-
fore barred by the exception in 28 U.S.C.
§ 2680(a). Kee 210 F.2d at 274-279.
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Co.;» 308 U.S.188, 198, 60 S.Ct. 182,
"188, 84 L.Ed. 181,

210 F.2d at 274.

“ The Eighth Circuit’s construction of §
3 and its relationship to the Federal Tort
Claims - Act has been followed in other
suits for floodwater damage based on
“false assurance”. For example, in
Clark-v. United States, 9 Cir. 1954, 218
F.2d 446, the Ninth Circuit affirmed a
judgment for the United States partly on
‘the ground that § 3 barred the plaintiffs’
action.8 With respect to that ground the
court said,

~ As to the llablllty of the United
" 'States because of the alleged negli-
" gence of the Engineers, we think a
provision of 33 U.S.C.A. § 702c bars
recovery. We find no merit
_in appellants’ contention that the Tort
Claims Act repealed. this provision by
~ implication. The provision of 33 U.S.
C.A. § 702c barring liability “from or
by floods or flood waters” expresses a
" policy that any federal aid to the lo-
cal authorltles in charge of flood con-
- trol shall be conditioned: upon federal
non-liability. To base recovery here on
any act or omission of the Engineers
. in assisting in the fight against this
flood would run counter to the policy
.. this expressed. See National ‘Mfg. Co.
~v. United States, 8 Cir. 1954, 210 F.2d
263, 270-275, certiorari denied, 347
~ U.8. 967, 74 S.Ct. 778, 98 L.Ed. 1108.

218 F.2d at 451-452. See also Peerless
Serum Co. v. United States, WDMo
1953, 114 F.Supp. 662.

Since the National Manufacturing and
‘Clark decisions, several courts have ex-
tended the § 8 immunity to bar suits
against the United States on the theory

6. The : court. also sustained the district -
-court’s . finding that the Government had
not been negligent. See.218 F.2d4 at 451,

7. The court in Atkinson ooncluded that the
" purpose of § 3 was to prevent the Gov-
ernment from being held liable for the
staggering amount of damages caused by
“natural floods, merely because the Gov-
- ernment had embarked upon a vast pro-
gram of flood control in an effort to

456 F.2d—212

that a flood control project had beern neg-
]igently designed, constructed, operated,
or maintained.:  In Stover v. United
States, 9 Cir. 1964, 332 F.2d 204 ‘the
Ninth Circuit itself said,

‘We hold that 33 U.S.C. § 702c is an
immunity statute covering even ordi-
nary negligent construction or mainte-
nance of flood works and that to hold
otherwise would be a repudiation of
our Clark case. " Also, the
‘leading case, National Manufactunng

"' Co. v. United States, 8 Cir., 210 F.2d
263, holds § 702¢ to be an lmmumty
statute. And, it is a ‘'well reasoned
case. ‘We affirm on the ‘ground, negli-
gence or no negligence, § 7020 _pre-
“cludes recovery.

332 F 2d at 206. See also McC]askey V.

United States, 9 Cir. 1967, 386 F.2d 807,
808 ; Parks v. United States, 2 Cir. 1966,
370 F.2d 92, 93; B. Amusement Co. v.
United States, 1960, 180 F.Supp. 386,
389-390, 148 Ct.Cl. 337; Villarreal v.
United States, S. D Tex. 1959 177 F.Supp.
879, 880.

[1]° These cases, and what little legis-
lative history’ there is, strongly support
the view that the purpose of § 3 was to
place a limit on the amount of money that

Congress would spend in connection with

flood control programs. - Congress- un-

" doubtedly realized that the cost of extén-
sive flood control projects would be great

and determined that those costs should
not have added to them the floodwater
damages that might occur in spite of fed-
eral flood control efforts. See National
Manufacturing Co. v. United States, su-
pra; Guy F. Atkinson Co. v. Merritt,
Chapman & Scott Corp., N.D.Cal.1954,
126 F.Supp. 406, 408." As Judge Heebe

alleviate the effect of the floods. Be-
cause Floods could not be eliminated in a
single year, flood damage was bound to
recur, and Congress did not want to
burden  its efforts to lessen the total
effect of the floods with the. cost of
the damage that was certain to result
in spite of its efforts.

Sec also Valley Cattle Co. v United

States, D. Hawaii 1966, 2568 F.Supp. 12,

16.
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expressed -it, the “immunity from liabili-
ty for floodwater damage arising in con-
nection with flood control works was the
condition upon which the government de-
cided to enter into the area of nation-
wide flood control programs.” 301 F.
Supp. at 952. See also Clark v. United
States, supra.

~ [2] The question then becomes wheth-
er it is reasonable to suppose that in ex-
charige for its entry into flood control
projects the United States demanded
complete immunity. from liability for the
negligent .and” wrongful acts of its em-
ployees unconnected with flood control
projects. J udge Heebe answered that it
would not be reasonable so to conclude.
301 F.Supp. at 952. Our analysis of an-
other group of § 3 cases leads us to agree.

In Peterson V. Umted States 9 Cir.
1966, 367 F.2d 271, the plaintiffs brought
suit against the United States under the
Federal Tort Claims Act to recover for
damages incurred when, without a warn-
ing of any kind to anyone, a group of
engineers attached to the Ladd Air Force
Base at Fairbanks, Alaska, dynamited an
ice-jam that had accumulated from nat-
ural causes in a bend of the Chena River.
The ice-jam was causing the river. to
overflow its banks and flood properties
on the Base and in the Fairbanks area.
To prevent further damage, the engineers
dynamited the ice-jam, which had the ef-
fect of discharging a large accumulation
of ice and water downstream. The rush-
ing ice and water severely damaged the
plaintiffs’. property. The district court
granted the Government’s motion to dis-
miss on the ground that § 3 was a com-
plete defense to the action. The Ninth
Circuit reversed.

The reasoning of the Nmth Circuit is
instructive. The Court began by recog-
nizing that Congress intended § 3

to be an integral part of a plan or poli-

cy on the part of the Government to

embark-on a vast construction program
to prevent or minimize the incidences
of loss occurring from floods and flood
waters by the building of dikes, dams,

+ levees, and related ‘works, and to keep
the Government entirely free from lia-
bility for damages when loss occurs,
notwithstanding the works undertaken

by the Government to minimize it.

367 F.2d at 275-276. Nevertheless, the
court believed that ’

the District Court, in the situation pre-
sented by the record before us, painted
with too broad a.brush in its conclu-
_sion that Section 702¢ applies to all
floods and flood waters which result
in whole or in part from unusual or ex-
traordinary climatic conditions.

In our view the District Court erred
in its application of Section 702¢ to
this case.

1d. at 276.

The court reviewed the decisions re-
lied on by the United States and the
district court—principally National Man-
ufacturing Co. v. United States, supra;
Stover v. United States, supra; and
Clark v. United States, supra—and con-

‘cluded that each of them was “clearly

distinguishable on the facts” from the
instant case. 367 F.2d at 276. The dif-
ference between those cases and Peterson
was that the decision to dynamite the ice-
jam—the alleged act of negligence—was
“wholly unrelated to any Act of Congress
authorizing expenditures of federal
funds for flood control, or any act under-
taken pursuant to any such authonza-
tion.” Id. at 275.

Later cases reiterated this distinction.
In Parks v. United States, 2 Cir. 1966,
370 F.2d 92, the Second Circuit affirmed
a judgment of the district court dismiss-
ing on § 8 grounds a complaint that the
United States had negligently construct-
ed, maintained, and operated a flood con-
trol project and thus damaged the plain-
tiff’s property. That result is of course
entirely consistent with the National
Manufacturing and Stover cases and in-
deed with the view we take of § 3 here.
The court went on to say, however, that

Pe_terson v. United States; 367 F.2d
271, 275 (9 Cir. 1966) is distinguish-
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able on its facts since in that case
flood damage was caused.-by Air Force
personnel pursuant to instructions of
engineering officers at the local base
and “was wholly unrelated to any Act
of  Congress authorizing ‘expenditures
of federal funds for flood control”.

370 F.2d at 92. By drawing that dis-
tinction, . the “Second Circuit ‘seems to
have agreed with our review and that of
the Ninth Circuit that § 3 is not a bar
to claims for floodwater damage caused
by the negligence of the Government un-
connected with flood control projects.

In McClaskey v.:United States, 9 Cir.
1967, 386 F.2d 807, the Ninth Circuit re-
peated the distinétion it drew in Peter-
son, Concluding that § 3 barred a claim
for negligent construction of a flood. con-
tro] pro;ect the court cautloned

, It does not follow that the mere hap-
pening of a flood insulates the Govern-
ment from all damage claims flowing

. from it. "In Peterson v. United States,
367 F.2d 271 (9th Cir. 1966), we de-

. nied immunity to the . Government

. when its employees dynamited an ice
jam in attempting to protect an air
‘force base, causing a release of water

_ that destroyed vessels moored down-

,stream. . We read § 702c in its statu-
tory context, noting that it is con-
tained in the Flood Control Act of May
15, 1928, and found that the decision

to dynamite the ice jam was “wholly
unrelated to any Act of Congress au-
thorizing expenditures of federal funds
for flood control, or any act undertaken
pursuant to any such authorization.”
367 F.2d at 275.

386 F.2d at 808, n. 1.

Indeed, in ‘Valley Cattle Co. v. United
States, D.Hawaii 1966, 258 F.Supp. 12,
the court allowed recovery against the
United States for floodwater damage
caused by the Government’s negligent
maintenance .of a stream and culverts.
Concluding that § 3 did not bar the ac-
tion, the court anticipated the reasoning
of the Ninth Circuit in Peterson:

"The stream was straightened and the
- culverts: built, not for ‘any flood con-
trol purposes but solely for and as part
of the construction of the airfield.

The court will take judicial notice-

that the appropriations for the same
did not come ‘out of funds approprlat-
‘ed by Congress for flood control pur-
‘poses. - A reading of the Act and the
" cases interpreting it all show that the
negation. of liability ~of the United
States contained in § 702¢ for flood
damage was aimed at flooding occur-

" -ing in areas involved -in actual or po-
tential flood control projects.

258 F'. Supp at- 16

" [3] Judge Heebe concluded that §3
should not be construed to be a wholesale
immunization. of the Government from
all liability for ‘floodwater damage un-
connected . with flood control projects.
301 F.Supp. at 951. Based on our read-

ing of the Act, its scant legislative histo-
ry, and the Peterson, Parks, McClaskey,

and Valley Cattle cases, we are constrain-
ed to agree. InJ ludge Heebe ) words 1t
ls simply impossible '

to accept thls 1mmun1ty prov1s1on, rea-
sonably related to government involve-
ment-in flood control programs, as an
. absolute insulation from liability for
call wrongful. acts in other situations,
: contrary to the express policy of the
Federal Tort Claims Act that the gov-
ernment should be held liable for the
~ wrongful acts of its employees in the
same respect as private persons. .

301 F.Supp. at 954.  Thus when, as here,
the plaintiffs allege that they have:suf-
fered floodwater damage as a result of
the negligence of the United. States-un-
connected with any flood control project,
§ 3 of the Flood Control Act of 1928 does
not bar.an action against the United
States . under the Federal Tort Claims
Act.

Smce we have concluded that the im-
munity clause of .§ 3 is not applicable- to
the facts to this case, we need not reach
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the . question: whether. the Federal Tert
Claims Act effectlvely repealed that sec-
tlon ;

[4] In the district court ‘the United
States also argued that, mdependent of
§3,a lme of cases orlgmatmg with Bed-
ford v, Umted States, 1904, 192 U.S. 217,
238, 24 S.Ct. 238, 48 L.Ed.. 414, estab-
lished a rule of absolute nonliability: of
the Government for flood damage. Judge
Heebe thoroughly analyzed those cases
and concliided that they did not establish
an - absolute prohibition of all suits
against the United States:for floodwater
damage. Furthermore, whatever hints
of absolute non-liability those cases may
have contained, they have now been su-
perseded by the more liberal policy of the
Federal Tort Claims Act.’ See 301 F.
Supp. at 954-955. - It would serve no use-
ful purpose’'to repeat that analysis here.
It is sufficient for us to say that we
agree with Judge Heebe that Bedford
and its progeny do.not as a matter of
law bar the plaintiffs’ suits against the
United States under the Federa] Tort
‘C]alms Act: :

' [5] We ‘call atténtion to the final
'paragraphs of ‘Judge Heebe's oplmon
There he pointed out that despite his
refusal to dismiss the action, the plain-
tiffs bear a heavy burden in proving that
the United States was negligent in the
construction of the Mississippi River—
Gulf Outlet’ and that such negligence
was the cause of their injuries. 301 F.
Supp. at 956.  We go along with this
note:.of caution. - In starting the plain-
tiffs on the journey of proving that the
Government’s negligence ‘was the cause
of 'their injuries from a hurricane such
as “Betsy”, we feel compelled to say that
the plaintiffs are a long way from home.

Therefore, the judgment of the district
court is affirmed and the case is remand-
ed for further proceedlngs
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TRANSPORTATION CO., Inc., William
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Proceeding on request by trustee in
bankruptcy for a. turnover order with
respect to money paid:to"a bank by an
account debtor of bankrupt within four
months prior to filing - of petition . in
bankruptecy. The United States District
Court for the Northern District of Cali-
fornia, Albert C. Wollenberg, J., denied
the trustee relief and an appeal ‘was
taken, The Court of Appeals, Trask, Cir-
cuit Judge, held that payments made by
a guarantor to bank pursuant to debtor’s
order of monies otherwise due debtor, a
subsequent bankrupt, did not constitute
a voidable preference in view of fact that
assignment agreement constituted a se-
curity agreement under applicable Cali-
fornia law, and transfer was complete
when such security agreement was
signed by all parties. R

Affirmed.

Ely, Circuit Judge, dlssented in an
opinion. .

l Bankruptcy =159

In order to have certain payments
set aside as a voidable preference, trustee
was required to show a transfer of prop-
erty of debtor, to or for benefit of a
creditor, for or on account of antecedent
debt, while debtor was insolvent, within
four months of bankruptey, enabling
creditor to obtain a greater percentage
of his debt than some other creditor of
the same class. Bankr.Act, § 60, subs. a,
b, 11 U.S.C.A, §96(a,b) :



